LESSON 13

ADVERSE AND DISCIPLINARY ACTIONS 

OVERVIEW__________________________________________________
Maintaining discipline usually is not a problem in the workplace where reasonable rules and standards of conduct and performance are clearly communicated and consistently and equitably enforced.  Most employees are self-disciplined and cause few problems.  But problems are generated in many ways and even the best employee can be affected and react adversely to financial or family difficulties, an unrewarding job, or the lack of opportunity to advance in their careers.  Supervisors cannot always resolve every employee problem in a way that is beneficial to both the employee and the organization.  Some problems may be small and may be easily resolved while others may be of long standing and involve very complex issues. 
_______________________________________________________________________

Purpose

This lesson outlines how to correct unacceptable behavior to help supervisors and managers maintain an orderly and productive environment. 

Objectives
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After completing this lesson you should be able to – 

· Recognize the difference between conduct and performance problems

· Identify the various disciplinary options available to supervisors

· Select the appropriate action to correct inappropriate behavior

_______________________________________________________________________
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Introduction 
Taking disciplinary action against an employee is not an easy or pleasant task.  For that reason, many Federal supervisors try to avoid using discipline if at all possible.  Some of the reasons supervisors often give for avoiding the use of disciplinary action are: taking disciplinary action is time-consuming; the procedures required for taking action are complicated and it is easy to make mistakes; a disciplinary action may be over-turned if a grievance or appeal is filed; taking action against one person can create hard feelings among employees and can create an unpleasant work environment; and, supervisors do not like conflict and would rather not confront the employee.  These are all legitimate concerns.  But there are also several other very important things that supervisors need to recognize and think about when considering how to deal with a problem in the workplace: 

· Disciplinary action is an important tool designed to help managers and supervisors maintain an orderly and productive work environment.  Properly used, the disciplinary process will assist employees in correcting unacceptable behavior that may ultimately threaten their jobs. 

· Failure to use disciplinary action to correct inappropriate behavior often leads to more problems for the supervisor and may harm the morale of those employees who are working according to the rules and requirements of the workplace. 

· If supervisors understand when and how to use disciplinary action properly they can deal effectively with most of the concerns identified above. 

The time and effort spent to correct problems early is a good investment.  Failure to deal with disciplinary problems up front will often lead to additional problems, decreased morale and productivity, and loss of respect and authority.

Conduct versus Performance Problems
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There is a big difference between conduct and performance problems. Conduct (or behavior) problems are dealt with very differently from the way that performance problems are handled.  Disciplinary actions are used to correct conduct problems while the performance management system (TAPES) is used to deal with performance problems.  Conduct problems involve things like tardiness, AWOL, abuse of leave, insubordination, the breaking of a rule, regulation, requirement or direct order or the misappropriation of government property.  Performance problems on the other hand involve situations in which an employee is performing a job poorly or failure to produce work of acceptable quantity or quality.

Disciplinary Options

The purpose of disciplinary action is to correct inappropriate behavior – not to punish employees beyond the action necessary to reasonably ensure that the same conduct will not be repeated.  There are a variety of ways to deal with the situation, depending on the severity of the misconduct.  The nature of the problem determines the action to be taken. Corrective, progressive discipline is used in most but not all situations.  Particularly serious violations may result in outright removal.  Once a supervisor has reviewed the circumstances surrounding the employee’s conduct and determines it involves misconduct or delinquency, disciplinary action could be an option.  The options (in order of least severe to most severe) include: 

· Oral admonishment/warning/counseling

· Written Reprimands

· Suspensions from duty and pay status

· Involuntary reductions in grade and/or pay

· Removals

Generally speaking, constructive discipline should be preventive rather than punitive in nature, taken only when necessary and should be prompt and equitable.  Penalties must not be disproportionate to the offense and should be applied as consistently as possible.  The corrective action must be designed to promote the efficiency of the service.

· [image: image3.wmf]Oral Admonishment/Warning/Counseling

An oral reprimand/warning/counseling is when a supervisor tells an employee that a particular conduct or behavior is unacceptable and will not be tolerated.  An oral reprimand/warning is the mildest form of corrective action and in many cases involving minor infractions or a first offense, is enough to solve the problem.  The oral admonishment/warning doesn't have any procedural requirements or a prescribed format.  The process is oral except the admonishment/warning should be documented by a memorandum for record (MFR).  No record is placed in the employee’s Official Personnel Folder (OPF).  The supervisor tells the employee of the specific infraction or breach of conduct and exactly when and where it occurred.  The employee should be allowed to explain his/her side of the incident.  The supervisor advises the employee that continued violations will result in formal disciplinary action.  

· Written Reprimand
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A Written Reprimand is a formal letter to an employee outlining specific unacceptable conduct and usually stating that such conduct will not be tolerated in the future.  Often letters of reprimand specifically note that further misconduct will result in more severe disciplinary action.  Unlike oral warnings, Written Reprimands are considered a formal disciplinary action.  The letter is made a matter of record and a copy of the letter is entered on the left-hand side of the employee’s Official Personnel Folder (OPF) for a specified period of time (which may not exceed 3 years).  The supervisor can remove a Letter of Reprimand from an employee’s OPF at any time.  While the letter is on file in the employee’s folder, it may be taken into account for a variety of purposes and may also affect future personnel actions.  Employees have a right to grieve this action.

· Suspensions
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A Suspension from duty involves an employee being formally directed to remain away from work for a specified period of time, without pay.  Therefore, a suspension may not be imposed for performance related factors in non-disciplinary situations.  Because the employee loses pay and any differentials that would have been earned, suspensions are obviously more severe than oral or written reprimands.  A suspension (regardless of duration) is an adverse action and is considered a severe disciplinary action.  Suspensions are permanently recorded in an employee’s OPF through a Standard Form 50 and may be taken into account in later personnel actions.  Ordinarily suspensions are the final step in the disciplinary process before removal action.  The period of suspension is normally expressed in calendar days and seldom exceeds 30 days.  Employee’s adverse action protection differs between a suspension for 14 calendar days or less and a suspension for more than 14 calendar days.

· Involuntary Reduction in Grade and/or Pay  

This penalty is exactly what it sounds like, moving an employee into a lower grade.  The normal progression of penalties in response to an employee’s misconduct are:  oral admonishment/warning, written reprimands, suspensions from duty and pay status, and removals.  However, before a decision is made to remove, another disciplinary option may be a more appropriate response to an employee’s misconduct – involuntary reducing him/her in grade and/or pay.  This option is more often seen applied to solve performance problems where an employee is simply unable to perform the duties of a higher level job.   Although this option is rarely used in disciplinary situations, it is sometimes appropriate in situations such as negligence that may endanger other employees.

When imposing an Involuntary Reduction in Grade and/or Pay, the supervisor demotes the employee either by redesigning his/her current position to a lower grade or by moving him/her to a different lower graded position.  The change to lower grade may be within the employees’ current work center or it may be to another position elsewhere on the installation.  It must be to a position that is available to fill, that the employee qualifies for and the gaining supervisor must be willing to accept the employee knowing the reasons for the placement action. 
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Removal is an involuntary separation of an employee from Department of the Army employment.  It terminates the employee’s status as an Army employee and in some cases, may bar the individual from future Army or Federal employment.  A disciplinary removal is the most severe disciplinary action that can be taken.  A Removal action is only used when:

· A first offense is so serious that the agency has no interest in correcting an employee (such as a physical assault on a supervisor).

· When steadily more severe disciplinary penalties have not succeeded in correcting an employee’s conduct and the agency concludes that further corrective action is unlikely to be effective. 

Before removal is initiated, the facts and circumstances in the case must be carefully reviewed to ensure they support the conclusion that the employee has demonstrated an unwillingness or refusal to conform to the rules of conduct or has breached the employee-employer relationship or that other rehabilitation is not appropriate and removal is warranted for the offense(s).  

Normally a progression of disciplinary measures is taken in an effort to rehabilitate the employee before management decides to remove the individual.  Removal for misconduct would be preceded by such a progression unless the misconduct is so serious or the violation of rules and regulations is so flagrant that discharge for a first or second offense is clearly warranted.  An employee who is facing a proposed removal is entitled to: 

· At least 30 days advance written notice

· A reasonable time (but not less than 7 days) to answer orally or in writing (or both) and to furnish affidavits and other documentary evidence.

· Representation by an attorney or other representative

· A reasonable amount of official time to review the material relied on to support the proposed action, to prepare an answer, and to secure affidavits  

· A written decision of and the specific reason(s) for the decision at the earliest practicable date 

_______________________________________________________________________

_____________________________________________________
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The determination of which penalty to impose in a particular situation requires the application of responsible judgment.  Disciplinary action taken is based on the conclusion that there is sufficient evidence available to support the reasons for the action and that the disciplinary action is warranted and reasonable.  Management bears the burden of proof to show by a preponderance of evidence:

· The reason for the action taken and that the alleged misconduct actually occurred

· The disciplinary or adverse action can be expected to promote the efficiency of the service.  

In determining the appropriate penalty, supervisors must observe the principle of  “like penalties for like offenses in like circumstances.”  This means that penalties will be applied as consistently as possible.  Listed below are 12 critical factors (often referred to

as the Douglas Factors) which should be considered in selecting the appropriate penalty: 

· The nature and seriousness of the offense and its relation to the employee’s duties, position, and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated 

· The employee’s job level and type of employment, including supervisory or fiduciary role, contracts with the public, and prominence of the position

· The employee’s past disciplinary record

· The employee’s past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability 

· The effect of the offense upon the employee’s ability to perform at a satisfactory level and its effect upon supervisors’ confidence in the employee’s ability to perform assigned duties

· The consistency of the penalty with those imposed upon other employees for the same or similar offenses in like or similar circumstances

· The consistency of the penalty with the DA Table of Penalties pertaining to various offenses

· The notoriety of the offense or its impact upon the reputation of the Department of the Army

· The clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question

· The potential for the employee’s rehabilitation

· The mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter 

· The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others

PRACTICAL EXERCISE # 13 – ADVERSE AND

DISCIPLINARY ACTIONS

Review the statements listed below and then indicate whether the statement is true or false by placing a “T” or an “F” in the answer box on the right.

Statements

  



 

 True or False 

Failure to use disciplinary action to correct inappropriate behavior often leads to more problems for supervisors.





Most employees are self-disciplined and cause few problems for management.





Supervisors do not like conflict and would rather not confront the employee.





A disciplinary action is a good tool to correct performance problems. 





An Oral Admonishment/Warning is filed in the employee’s official personnel file (OPF) for a six-month period. 





Conduct problems includes things like tardiness, AWOL, abuse of leave, and insubordination.  





The purposed of disciplinary actions is to punish the employee for inappropriate behavior.  





The proper use of disciplinary actions helps managers and supervisors maintain an orderly and productive work environment.  





Before taking a disciplinary action a supervisor must consider the 12 Douglas Factors.   





An employee who is facing a proposed removal is entitled to at least 15 days advance written notice.  





A written reprimand is filed in the Employee’s Official Personnel File (OPF).  





If an employee is performing a job poorly or fails to produce work of an acceptable quantity or quality, the supervisor can give him/her a written reprimand. 





One of the Douglas Factors is the age of the employee.  





A suspension may be imposed for performance related factors in non-disciplinary situations.  
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