CHAPTER 7

REDUCTION-IN-FORCE (RIF)

(Ref.  Title 5 Code of Federal Regulations, Chapter 351; DOD 1400.20-1-P; and 

 AR 690-300, Chapter 351)

The U.S. Office of Personnel Management’s Reduction-In-Force (RIF) regulations are derived from the Veterans’ Preference Act of 1944 and are contained in sections 3501-3503 of Title 5, United States Code.  The law provides that OPM’s RIF regulations must give effect to four factors in releasing employees:  (1) tenure of employment (e.g. type of appointment); (2) veterans preference; (3) length of service; and (4) performance ratings.  The law does not assign any relative weight to the four factors or require that the factors be followed in any particular order.  OPM implements the laws through regulations published in Part 351 of title 5, Code of Federal Regulations and instructions in OPM’s Restructuring Information Handbook.  

A Reduction-In-Force will test the strength of any supervisor.  The process is very involved and highly technical and supervisors are not expected to be an expert on RIF.  If a RIF is necessary, specially trained human resource personnel will direct the process.  There is no way to make RIF painless, but a good supervisor will insure that it is carried out fairly and will keep employees as well informed as possible to minimize the adverse effect on morale.   

In most cases RIF is initiated only after alternatives fail.  Once RIF becomes unavoidable, it is important to understand that everyone in the organization can do something to assure the process is carried out as fairly and smoothly as possible.  Supervisors should keep employees informed; must ensure that position descriptions are accurate and annual performance ratings are accurate, current and submitted on time.  Supervisors must also support all actions taken as a part of the RIF and ensure the RIF is initiated only for reasons specified by law.   Employees need to inform their supervisors if position descriptions are not accurate.  They also need to provide up-to-date information on their veterans’ preference, experience, and education.  

Use of RIF Procedures

An agency is required to use RIF procedures when an employee is faced with separation or downgrading for a reason such as reorganization, lack of work, shortage of funds, insufficient personnel ceiling, or the exercise of certain reemployment or restoration rights.  A furlough of more than 30 calendar days, or of more than 22 discontinuous work days is also a RIF action.  (A furlough of 30 or fewer calendar days or of 22 or fewer discontinuous work days is an adverse action).  

Management Option to Minimize the Impact of Reduction-In-Force 

There are several ways for management to either reduce the impact of a RIF or to avoid 
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the need to have a RIF.  These management actions include: 

· Offering Voluntary Separation Incentive Pay (VSIP)

· Offering Voluntary Early Retirement Authority (VERA) 

· Hiring freezes

· Terminating temporary employees

· Short furloughs (30 days or less)

· Reductions in work hours

· Retraining or 

· Curtailing discretionary spending

Commanders/managers may (and are encouraged to) use vacancies whenever necessary to lessen the impact of RIF and to avoid displacement of other employees and separations.  When a commander chooses to fill a vacancy with an employee released from his/her competitive level, it must be done in accordance with retention standing and assignment rights.  One of the pre-RIF management actions to lessen the impact of RIF is to “stockpile” vacancies to use for employee placements.  Depending on the size and scope of the projected RIF, vacant positions within an organization may be stockpiled or all vacancies on an installation may be held pending the RIF action.  

Management Responsibilities  

The agency has the responsibility to decide whether a RIF is necessary, when it will take place and what positions are abolished.  However, the abolishment of a position does not always require the use of RIF procedures.  Management may also be proactive by placing employees prior to the implementation of a RIF.  In some cases, a RIF may be avoided entirely by moving employees (who would otherwise have been impacted by RIF), to vacant “equivalent” positions either through noncompetitive or competitive reassignment or even by competitive promotion.  

APPLYING  RIF REGULATIONS 

Competitive Area 

A competitive area is an organizational entity in which employees compete with each other to determine who will retain his/her position, who will be separated or who will be offered another position.  A competitive area usually includes all the civilian positions that come under the control of an Army commander/Activity head within a local commuting area.  The minimum competitive area is a subdivision of the agency under separate administration within a local commuting area.  An agency must obtain approval from OPM before changing a competitive area within 90 days of a RIF.  

Competitive Level  

A competitive level is a group of positions (not people) in a competitive area in the same grade and classification series which are similar enough in duties, qualification requirements, pay schedules and working conditions so that the incumbent of one 
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position can successfully perform the duties of any other position in the level, without any loss of productivity beyond that normally expected in the orientation of any new but fully qualified employee.  Generally, this means that the employee would need less than 90 days to perform the key tasks of the new position.  Competitive level determinations are based on positions, not the personal qualifications of the incumbents of the positions.  The competitive level is determined at the time the position is established and reviewed periodically to ensure it is consistent and correct.  Separate competitive levels must be established for: 

· Positions in different pay schedules (e.g. GS/WG)

· Positions in the competitive service and in the Excepted Service 

· Excepted Service positions filled under different appointment authorities 

· Positions filled on a full-time, part-time, intermittent, seasonal, or on-call basis  

· Positions that are restructured as part of a special employment program which requires a formal training plan 

Because of the differences in duties and responsibilities, positions of supervisors and management officials are placed in competitive levels comprised only of those positions.   

Retention Registers

After applying the four Reduction-In-Force factors (tenure, veterans’ preference, length of service, and performance ratings) the competitive level becomes a retention register which lists employees in order of their relative retention standing.  

· Tenure – employees are ranked on a retention register in three groups according to their types of appointment (Group I – career employees who are not serving on a probation; Group II - career employees who are serving on a probationary period and career-conditional employees; and Group III – employees serving under term and similar non-status appointments).  Employees serving under temporary appointments in the competitive service are not competing employees for RIF purposes and are not listed on the retention register. 

· Veterans Preference – each of these groups is divided into three subgroups reflecting their entitlement to veterans preference (Subgroup AD – Veterans with a compensable service-connected disability of 30% or more; Subgroup A – Veterans not included in subgroup AD and other persons eligible for preference for RIF; Subgroup B – Non veterans and veterans not eligible for preference for RIF). 

· Length of Service – employees are ranked by service dates within each subgroup.  The service dates include creditable civilian and military service and additional service credit for certain performance ratings. 

7-3

· Performance Ratings – employees receive extra RIF service credit for performance based upon the average of their last three annual performance ratings of record received during the 4-year period prior to the date the agency issues RIF notices.  The 4-year period is the earlier of the date the agency issues RIF notices or the date the agency freezes ratings before issuing RIF notices.  If an employee has received no ratings of record, they will be given performance credit based on the most frequently assigned performance rating in their agency or organization. 

The first round of competition under Reduction-In-Force (RIF) is the competition that occurs between employees assigned to the same competitive level to determine who will be released from the competitive level and thus, impacted by RIF.  This competition is driven by the retention standing of each of the “players.” 

Bump and Retreat Rights 

An employee may be eligible (following release from a competitive level) to be assigned to a position occupied by another employee.  Assignment rights (called bump and retreat) constitute the second round of competition when employees compete for jobs in other competitive levels. 

· Bumping – means displacing an employee in the same competitive area who is in a lower tenure group or in a lower subgroup within the released employee's own tenure group.  Although the released employee must be qualified for the position, it may be a position that he or she has never held.  The position must be at the same grade or within three grades or grade-intervals of the employee’s present position.  

· Retreating – means displacing an employee in the same competitive area who has less service within the released employee’s own tenure group and subgroup.  The position must be at the same grade or within three grades or grade-intervals of the employee’s present position.  However, an employee in retention subgroup AD (30% Disabled Veteran) has expanded retreat rights to positions up to five grades or grade-intervals lower than the position held by the released employee.  The position into which the employee is retreating must also be the same position (or an essentially identical position) previously held by the released employee in any Federal agency on a permanent basis.  An employee with a current annual performance rating of  “Minimally Successful” only has retreat rights to positions held by employees with the same or lower ratings. 

Grade Intervals  

The grade limits of an employee’s assignment rights are determined by the grade progression of the position from which the employee is released.  The difference between successive grades in a one-grade occupation is a grade difference and the difference between successive grades in a multi-grade occupation is a grade-interval difference.  The grade limits are based upon the position the employee holds at the time of the RIF.  
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For example, an employee released from a GS-11 position that progresses GS-5-7-9-11 has bump and retreat rights to positions from GS-11 through GS-5.  An employee released from a GS-9 position that progresses GS-6-7-8-9 has bump and retreat rights to positions from GS-9 through GS-6. 

Use of Vacant Positions  

An agency is not required to offer vacant positions in a RIF, but may choose to fill all, some or none of them.  When an agency chooses to fill a vacancy with an employee reached for RIF action, it must follow subgroup retention standing.  A RIF offer of assignment to a vacant position can only be in the same competitive area and must be within three grades (or grade-intervals) of the employee’s present position.  At its discretion, the agency may offer employees reassignment, or voluntary change to a lower-graded position in other competitive areas in lieu of a RIF.  

Transfer of Function  

A Transfer of Function takes place when a function ceases in one competitive area and moves to one or more other competitive areas which do not perform the function at the time of the transfer.  The gaining competitive area may be in the same or a different agency.  An employee who is identified with the transferring function has the right to transfer only if faced with separation or downgrading in the competitive area that is losing the function.  The losing competitive area may use adverse action procedures to separate any employee who chooses not to transfer with his or her function.  If the transfer of function results in a surplus of employees in the gaining competitive area, all employees who elected to transfer with the function compete under RIF regulations for positions in the gaining organization. 

RIF Notices  

An agency must give each employee at least 60 days specific written notice before he/she is reached in a RIF action.  In unforeseeable circumstances, an agency may (with OPM approval) give an employee 30 rather than 60 days specific written notice of a RIF action. 
Rights to Appeal  

An employee who has been separated, downgraded or furloughed for more than 30 days by a RIF, has the right to appeal to the Merit Systems Protection Board (MSPB) if he/she believes the agency did not properly follow the RIF regulations.  The appeal must be filed during the 30-day period beginning the date after the effective date of the RIF action. 

Right to Grieve 

An employee in a bargaining unit covered by a negotiated grievance procedure that does not exclude a RIF, must use the negotiated grievance procedure and may not appeal the RIF action to MSPB unless the employee alleges the action was based upon discrimination. The time limits for filing a grievance under a negotiated grievance procedure are set forth in the collective bargaining agreement.  
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DOWNGRADING OR SEPARATION BENEFITS    

There are a variety of potential benefits available to employees facing downgrading or separation because of Reduction-In-Force (RIF).  The following information is intended to provide an overview of how RIF affects various benefits and entitlements of a Federal employee.  This information is general in nature and cannot possibly cover every circumstance.  It is also not necessarily applicable to every Federal employee.  

Grade Retention  

An employee who is placed in a lower-graded position in his or her agency through RIF procedures is normally entitled to retain the same grade for two years.  An employee who is downgraded after receiving a specific RIF notice and taking a lower-graded position offered at management’s initiative is eligible for grade retention on the same basis as an employee who is actually downgraded by a RIF action.  Grade and pay retention do not apply to employees holding temporary or term appointments at the time of the RIF.  Also, an employee who is downgraded during a RIF is eligible for grade retention only after first completing at least 52 consecutive weeks at a higher grade than the position into which he or she is placed.  

The employee’s retained grade is considered to be the grade the employee holds after RIF downgrading for most “benefits” purposes (including pay and pay administration, retirement, life insurance, eligibility for training, non-competitive promotions, and within-grade increases).  The employee’s retained grade cannot be used as the employee’s grade for future RIF competition.  

Pay Retention  

After grade retention expires, the employee is eligible for indefinite pay retention.  An employee who is downgraded because of a RIF, but who does not meet the 52-week eligibility for grade retention, is also eligible for indefinite pay retention.  If an employees former rate of basic pay fits in the pay range for the lower-graded position, the employee is placed in the pay range without a reduction in pay and pay retention ceases.  If an employee’s former rate of basic pay is greater than the maximum rate of the pay range, the former rate is continued as a “retained rate” (not to exceed 150% of the maximum rate for the grade in which the employee is placed).  The employee then receives 50% of any adjustments (e.g. an annual increase) in the maximum rate for grade to which he or she was reduced until that maximum rate equals or exceeds the employee’s retained rate and pay retention ceases.  

Repromotion Consideration  
Agencies are authorized to provide in their internal placement plans that those employees who are downgraded because of a RIF may receive priority consideration for promotion to positions up to their former grade level.  The specific policies and procedures for such consideration are established by each agency. 
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Severance Pay  
Severance pay is available to an involuntary separated employee provided the employee did not refuse an offer of a position that is:  (1) in the same commuting area, (2) in the same agency, and (3) no more than two grades lower than the employee’s current grade level.  In addition, the employee must have been employed for at least 12 continuous months and cannot be eligible for an immediate annuity as a Federal employee or as a retired member of the armed forces.  The employee also cannot be receiving worker’s compensation benefits for wage loss due to an on-the-job injury.  

Unemployment Compensation  
The unemployment insurance program for federal employees is administered by the Department of Labor through State governments.  States determine the eligibility for benefits and the amounts to be paid to unemployed individuals.  The program provides a weekly income for a limited period of time.  The length of time is determined by the jurisdictional State’s law.  A separated employee should file a claim for benefits at his or her State Employment Service office or unemployment insurance claims office.  

Unused Annual Leave  
All civilian employees covered by annual leave laws are entitled to receive a lump sum payment for accrued annual leave when separated from the Federal Government.  In some cases, employees close to retirement eligibility may be able to use annual leave to qualify for retirement benefits.

Unused Sick Leave  
There is no payment for unused sick leave.  However, an employee who is separated from the Federal Government is entitled to have his or her sick leave restored to his/her sick leave account if the individual is re-employed in the Federal government.  All unused sick leave is added to the total service of an employee who is eligible for an annuity under the Civil Service Retirement System (CSRS) for annuity computation purposes only, not for determination of eligibility.  For a Federal Employees Retirement System (FERS) employee who switched from CSRS, the unused sick leave balance accrued at the time of transfer may be applied to the CSRS retirement component.  Regular FERS employees cannot apply unused sick leave to total service for retirement computation purposes.  

Federal Employees Health Benefits Program  (FEHBP)
After separation, employees not eligible for an immediate annuity can continue health insurance free for 31 days.  Employees may then elect to continue receiving benefits under FEHBP.  This request for continued coverage is not automatic, it must be requested in writing within 60 days of separation.  Employees must pay their own share, the government’s cost, and an additional 2% administrative fee.  This temporary extension of coverage can only last for 18 months.  Dependent of employees may carry this coverage for up to 36 months.  Employees may also convert to a private health care plan.  
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Federal Employees Group Life Insurance (FEGLI) 
Separated employees are covered free by FEGLI for 31 days.  An employee who is separated and is not eligible for an immediate annuity pay convert all or part of the life insurance to an individual policy without having to take a medical examination.  The policy may be purchased from any eligible insurance company selected by the employee and is considered a private transaction between the employee and the insurance company.  The conversion must be made within 31 days after the effective date of the separation.  

Thrift Savings Plan  (TSP)
When an employee is separated from Federal service for more than 31 days, the employee can choose to either leave their money in their TSP account or to withdraw the vested TSP account balance.  

QUESTIONS AND ANSWERS 

Q:  If a position in an organization is abolished, does the employee in that position lose his/her job? 

A:  Not necessarily.  While the employee will vacate that specific position, he/she will compete with others in the same competitive level to determine who will be affected by RIF, be placed in a vacant position, or be able to displace an employee with lesser retention rights.  If none of these options are available, there is the possibility of separation. 

Q:  Are agencies required to use vacancies in a RIF? 

A:    An agency is not required to fill vacancies in a Reduction-In-Force but may choose to fill all, some or none of them. 

Q:   What is the Department of Defense Priority Placement Program (PPP)? 

A:   The PPP (Stopper Program) is a computerized world-wide referral program which is used throughout DOD.  PPP’s objective is to refer displaced employees for priority consideration in the filling of other DOD vacancies.  

Q:  Is there a time limit for grade retention? 

A:  Yes.  Grade retention ends after: the two year period is completed; the employee is place at the same or higher grade level than the previous grade; the employee declines a placement offer; or the employee is placed at a lower grade for cause or at the employee’s request.
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Q:  What are the eligibility requirements for PPP? 

A:   PPP is provided for permanent employees who: are impacted by a RIF and are scheduled for reassignment outside their commuting area, demotion, separation or furlough of 6 months or more;  have a current performance rating of fully successful or better; and are not receiving or eligible for an immediate Federal retirement annuity (civilian or military).  
Q:  How many offers can an employee expect to receive through the PPP Program? 

A:   One valid offer is all that will be made to an employee through the PPP Program. 

Q:  What does involuntary separation mean? 

A:   Involuntary separation means any separation against the will and without the consent of the employee other than for cause on charges of misconduct or delinquency.  
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