CHAPTER 23

LABOR MANAGEMENT RELATIONS

(Ref.  Title 5 U.S. Code, Chapter 71)

The majority of non-supervisory employees in Federal civil service are eligible to be represented by a union.  This entitlement is based on a portion of Title 5 U.S. Code known as the Federal Labor-Management Relations statute.  Labor management relations in the Department of Army are extensive.  Over half of the Army civilian workforce is represented by labor unions.  Where a union has exclusive recognition, management is obligated to deal with the union regarding the working conditions of employees represented by the union. Such dealings (which must occur before management changes working conditions of these employees), may occur in the context of collective bargaining or labor-management partnership arrangements.  Unresolved problems and disputes at the work site frequently manifest themselves as union contract demands.  

The supervisor’s ability to informally resolve problems and complaints helps to reduce the volume of issues that have to be dealt with at the negotiating table. Early resolution of problems also improves employees’ morale and overall productivity.  The goal of labor-management relations is for supervisors and managers to strive for a sound and constructive relationship with union officials – a relationship that fosters resolution of issues informally, at the lowest practicable level.  This is often accomplished through informal consultation and negotiations.  Where these are unsuccessful, more formalized negotiations may be required.  

Employee Rights

The statute provides that eligible employees may choose to group themselves together to determine through a closed ballot election, whether to have a particular union represent them.  If they choose to do so, the particular group – regardless of whether it consists of the employees of a particular shop, a set of occupations, or all eligible employees – is known as a bargaining unit.  The particular union selected to represent the group is then designated as the exclusive representative of all employees in the bargaining unit, regardless of whether each individual employee votes to join or support the union.  As the term implies, this confers on the union the exclusive right to represent unit employees in bargaining and other dealings with management.  The law also guarantees employees the right to decide whether or not to join the union, and whether or not to serve as a union representative.  Most importantly, the law provides that employees may exercise these rights free of any influence, coercion or reprisal by management officials.  In short, managers are prohibited from attempting to influence the employees’ choice in such matters, either by word or by deeds.  Consequently, statements to employees that could reasonably be construed as discouraging them from exercising union-related rights, or management initiated actions such as discipline, non-selection for promotion, or lowered performance ratings which are linked to an employee’s union activities are ruled out by law. 
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Union Rights 

When a group of employees elects to be represented by a union, the selected union automatically gains certain rights.  The most important is the right to bargain with agency management concerning the conditions of employment of the represented employees. This means that the union can require management to negotiate on a broad range of issues involving the personnel rules that apply to employees (such as promotions, leave use, and discipline), as well as various working conditions that are part of the work environment (such as heat, air conditioning, safety equipment, and parking arrangements).  The agency is legally bound to bargain with the union on all matters that are negotiable, but is not obligated to agree to any particular proposal.  In addition to the right to bargain, the union is also granted the right to represent employees in a variety of dealings with management officials - including the presentation of grievances and during investigative meetings that could lead to discipline.  Federal unions do not have the right to strike or to negotiate wages. 

Management Rights  

The law also specifies that management is responsible for the effective and efficient operation of the agency and the accomplishment of the mission.  To help agencies achieve that objective, the law provides managers with the right to decide how to organize people, dollars and equipment most effectively; to determine what tool, technology and work methods should be used; to establish the numbers, types and grade levels of employees that should be employed in various parts of the organizations; and to determine the internal security measures that should be adopted to protect employees and the facility.  Federal managers are also granted extensive control over the assignment of work.  The mangers will determine what work will be accomplished, when and where it will be done and which personnel will be assigned to various ports of the organization.  Finally management officials are provided statutory authority to make and carry out a broad range of personnel management responsibilities to include – the right to determine whether to fill a position, promote, discipline, reward, detail, or to layoff employees for lack of work.  

Bargaining Unit

The bargaining unit is a group of employees with common interests who are represented by a labor union in their dealings with management.  Prior to an election, representatives from management, the union and the Federal Labor Relations Authority meet to define the scope of the unit.  One factor in defining the scope of the unit is that it must ensure employees the fullest freedom in exercising the rights guaranteed under the Federal Service Labor-Management Relations statute.  A unit will only be considered appropriate if it will ensure a clear and identifiable community of interest among the employees in the unit and will promote effective dealings with and efficiency of the operations of the agency.  Bargaining unit status (whether the position is in or out of the unit) pertains solely to the employee’s position in the agency, it does not take into consideration whether the employee is a dues paying union member.  As such, there are two distinct groups:
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· Bargaining Unit members – employees whose positions are included in the defined bargaining unit, and who are therefore exclusively represented by the union.  

· Union members – employees who elect to pay dues to the labor union

The Federal Service Labor-Management Relations statute specifically excludes certain positions from bargaining unit coverage.  Individuals employed as supervisors, management officials and employees engaged in personnel work (in other then a purely clerical capacity) cannot be included in a Federal sector bargaining unit.  These individuals cannot be represented by unions and their conditions of employment can be unilaterally set by management. 

Union Organizing 

The Federal Service Labor-Management Relations Statute provides that an agency shall recognize a labor organization as the exclusive representative of employees in a bargaining unit, if that organization has been selected as the representative by a majority of the unit’s employees who voted in a secret ballot election.  In order for a union to represent employees, it must first file a petition with the Federal Labor Relations Authority.  That petition must establish that at least 30% of the employees in the proposed unit wish to be represented by the union as evidenced by their signatures and that the unit is appropriate.  In order to be appropriate, a unit must insure a clear and identifiable community of interest among unit employees; promote effective dealings with the agency; and promote the efficiency of agency operations. 

Collective Bargaining

Most supervisors are not directly involved in negotiating the basic labor-management contract.  The negotiating team is normally comprised of a small group of management officials.  Although most supervisors may never serve on a negotiating team, they should understand their role as members of the broader management team and what their obligation to negotiate with the union is. This knowledge will greatly enhance the supervisor’s ability to manage effectively.  The first-line supervisor is the management team member closest to the problems of the work site.  He or she is in a good position to quickly determine difficulties in implementing provisions of the existing agreements, to know which ones are working well and to anticipate provisions that should be included in the next contract.  Supervisors need to bring this information to the attention of the management negotiating team to assist them in preparing for the next round of negotiations. 

Negotiating with the labor union occurs at various times and for different reasons.  The most publicized occasions are the formal negotiations for a collective bargaining agreement.  These are full scope negotiations.  This process results in a written collective bargaining agreement signed by both management and the union which establishes various personnel policies, practices, and conditions of employment.  The agreement is normally distributed to everyone at the installation affected by its application.  The 
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document may be referred to as the contract, the collective bargaining agreement or the negotiated agreement.  It is normally subject to re-negotiations every three years but is frequently renewed automatically or rolled over from year to year.  More frequently, negotiations arise as a result of management proposed changes to bargaining unit employees’ conditions of employment (e.g. an agency re-organization, changes in work schedules or changes in regulations of outside authorities) which are not addressed in the parties’ negotiated agreement or where there is no current agreement.  In these cases, when an agency decides to make changes to conditions of employment during the life of an agreement or when there is no agreement, two types of negotiations may result – negotiations on the decision itself or negotiations on the effects of the proposed change.  

Supervisors and management officials cannot negotiate over personnel policies, practices, or working conditions directly with bargaining unit employees.  These dealings must be solely with the union officials representing them.  Failure to adhere to this requirement (known as bypassing the union) may result in an Unfair Labor Practice (ULP) with management’s actions being reversed until the requirement to negotiate with the union has been satisfied. 

Contract Administration  

A collective bargaining agreement identifies the various conditions of employment mutually agreed to by the union and management. The terms of the agreement are binding on the employees, the union and management.  It is in everyone’s best interest to assure that the terms of the agreement are abided by and that disputes over the application and meaning of the agreement are resolved quickly and at the lowest possible level.  Contract Administration is a daily function and probably the most important labor relations responsibility supervisors have.  It is their interpretation and application that establishes “past practices,” variations from which can be the cause of employee grievances.  Contract administration and interpretation can be difficult tasks.  The first thing a supervisor needs to do is to get a copy of the agreement, read it thoroughly and refer to it often.  Even if all the managers, employees and union officials memorized every word of the agreement, there would still be disputes concerning its meaning.  Some contract language can be ambiguous.  There can also be conflicts between the various provisions of the agreement and/or laws and rules may change during the life of the agreement so as to make its implementation a challenge.  

When these and other disputes arise concerning the interpretation of the contract, the parties have a number of avenues in which to seek a solution.  The first and best way is for the parties to mutually agree as to the interpretation of the agreement.  If that effort isn’t successful, they can look to past practices as a guide to the interpretation.  The parties can also look to any negotiation history they have.  If minutes were kept of the negotiations, there may be some explanation as to the parties’ intent during the negotiation session.  If they are unable to resolve the dispute through any of these processes, the matter can be raised under the parties’ negotiated grievance procedure.  All negotiated grievance procedures provide for binding arbitration as a final step to the process.  In binding arbitration, an outside neutral party will decide for the parties what 
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the contract provision means and how it is to be implemented.  Obviously, resolving the matter locally (without outside intervention) is the best solution.  The parties will be much more likely to accept a solution they help craft as opposed to an imposed solution that may not please either side. 

Labor Management Partnerships (Executive Order 12871)  

In October 1993, Executive Order 12871 – Labor Management Partnerships was signed calling for Federal agencies to redefine their relationships with unions by establishing labor-management partnerships to achieve the goals of the National Performance Review.  “Only by changing the nature of Federal labor-management relations so that managers, employees, and employees’ elected union representatives serve as partners, will it be possible to design and implement comprehensive changes necessary to reform Government. To achieve these goals the National Partnership Council (NPC) was established.  The NPC consists of representatives from national unions and various Federal agencies (including the Department of Defense) and is responsible for supporting the creation of labor-management partnerships and promoting partnership efforts in the executive branch. 

In addition to creating the NPC, the Executive Order sought the creation of labor-management partnership councils at appropriate levels to help reform government.  The most productive partnerships in Army are the ones at the activity level.  The Department of the Army has numerous local partnerships, many of them nationally recognized as some of the best in the government. 

QUESTIONS AND ANSWERS 

Q:  Why are there unions in the federal Government?

A:  Although collective bargaining is limited in the Federal sector, employees benefit from representation of their interests by their recognized unions.  Employees in bargaining units who have problems or complaints concerning their jobs and working conditions can use union channels to seek resolution and for corrective action. 

Q:  What rights do unions have? 

A:   Unions have the right to negotiate agreements covering personnel policies, practices and other matters affecting working conditions and to be consulted before any change in these matters.  The union also has a right to be present at certain formal meetings between management and employees concerning grievances or conditions of employment.  
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Q:  Can employees pay union dues by payroll deduction?

A:   Employees have the right to make allotments from their paychecks to pay union dues. 

Q:   Does the union represent only dues paying members in the bargaining unit? 

A:   No, the union is required to represent all employees included in the bargaining unit, whether or not they are dues paying union members. 

Q:  Can a supervisor or manager be a member of a locally recognized union? 

A:   Supervisors or managers can elect to join the union.  However, they cannot be represented by the union in its relations with management, or serve as an official in the union.  The supervisor or manager is a member of the management team and is expected to support the management position. 

Q:  Are union officers and officials allowed to use duty time to conduct union business? 

A:   The negotiated agreement should have a provision for the use of “official time.”  If the agreement permits a “reasonable amount” of official time, the supervisor will have to use judgment to determine what is reasonable.  In either case, the union official must check with the supervisor before leaving the work site and the purpose and amount of official time must be recorded.  Official time may not be used for internal union business such as recruiting membership in the union, arranging for or conducting meetings to plan activities of the union or for the collection of union dues.  

Q:  What are the limitations on the use of official time by employees?

A:   Employees may not participate in internal union matters during duty hours and must arrange with their supervisor to see union officers and stewards. 

Q:  What union activities are permitted at the work place? 

A:   Union officials may represent bargaining unit employees, individually or as a group in meetings with management.  They may not conduct internal union business or a recruiting campaign on official time.  
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Q:  What does the law say about union demonstrations? 

A:   Federal employees may engage in informational picketing (i.e. displaying signs and posters near the entrance of the work area) as long as they do not interfere with operations.  Employees (to include union representatives) are not allowed to engage in informational picketing during duty time.  They may request annual leave or leave without pay for such purposes.  Picketing, striking, work stoppage, or a slowdown which interferes with the operations is prohibited. 

Q:  What are some examples of unfair labor practices (ULP)? 

A:   Any violation of the Federal Labor Relations statute is an ULP.  Reprisal against an employee because of union membership, threatening an employee because they file a grievance or changing working conditions without consulting with the union are all examples of unfair labor practices.  

Q:  What should a supervisor do if an employee requests union representation?

A:  The supervisor must give the bargaining unit employee the opportunity to have a representative present if the employee reasonably believes that discipline could result (usually referred to as the Weingarten Rights).  The supervisor must discontinue the questioning of the employee but may proceed to gather facts from other sources.  The union representative can be present to assist the employee, but is not to be the sole spokesperson. 

Q.  What is the Union’s role in an investigation?

A:  The Union representative has an active role in an investigatory meeting, but may not answer for the employee.   He/she may:  (1) confer privately with the employee prior to answering questions; or  (2) ask for clarification of questions prior to the employee responding; or (3) suggest other employees who may have knowledge of the facts.  

Q:  Does this right apply to a performance counseling session? 

A:   Employees are not entitled to union representation during performance counseling sessions.  

Q:  What does a supervisor need to keep in mind when dealing with unions on a day-to-day basis? 

A:   The supervisor should be familiar with the current labor management agreement; maintain a role of neutrality (neither encourage or discourage union membership or activities); and promptly report any issue that may result in a grievance or ULP.  
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Q:  What should managers consider when contemplating a change in working conditions in an organization that is unionized?

A:   Managers should determine whether an intended change will alter the represented employees working conditions or change a personnel rule that applies to them.  If it appears likely or possible that it will do so, the manager should coordinate with the Labor Relations Specialist in the CPAC to notify the union of the intended change before it is put into effect.  











Q:  Does the law require union  involvement  in a supervisor’s direct communications with employees on routine matters?

A:   The law provides for no union involvement on routine work related matters such as work assignments and instructions, performance feedback, suggestions, and the updating of job-related information.

Q.  Can a  supervisor refuse to allow an employee to leave the work site on Union business?

A:  The supervisor has the authority to approve or disapprove a request to leave the work site or to field a phone call involving union business.  This authority cannot be used arbitrarily. Supervisors do not want to establish artificial barriers between union representatives and bargaining unit members.  It is possible that in a few cases the situation requiring the representative's presence will be urgent.  The supervisor must consider the extenuating circumstances and use common sense before making a decision.  If the workload will not permit their absence during the time requested, the supervisor should tell the employee so and identify a time in the near future (e.g., later this afternoon, tomorrow afternoon) when the employee can be spared. 

Q.  Is there a requirement to invite the Union to a meeting between Management (supervisor, second line supervisor, manager) and an employee or group of employees?

A. If a management official is conducting a “formal” meeting, the Union must be invited to attend.  A Formal meeting is defined as: (1)  a discussion, (2) which is formal (mandatory for employees, an agenda prepared, notes taken, etc.),  (3) between one or more management officials (supervisory and/or managerial) and one or more bargaining unit employees, (4) concerning any grievance or personnel policy or practices or other general condition of employment.  The meeting doesn’t have to be postponed if a union representative doesn’t attend as long as the Union has been given the opportunity to attend.  

NOTE:   If there is any doubt about how to interface with the Union, the supervisor should consult the Labor Specialist in the servicing CPAC for advice and assistance.  












23-8

