CHAPTER 14

GRIEVANCE PROCEDURES 

(Ref.  Title 5 Code of Federal Regulations, section 7121 and DOD 1400.25-M Subchapter 771)

Employees who believe they have not been treated fairly have a right to present their grievances to management officials for consideration and a decision.  Employee rights to a review have been provided by statute, regulation, and by collective bargaining agreements.  Because of these multiple employee rights, supervisors need to be aware of both the procedural restrictions and the standards of merit which govern decisions.  When the supervisor cannot resolve a problem to the satisfaction of the employee, or when the resolution of the matter is not within the supervisor’s authority, the employee may need to seek relief through the Department of the Defense or the negotiated grievance system.  

Each agency is required to set up grievance procedures for civilian employees who are not covered by a labor agreement with a union.  Employees who are covered by a labor agreement must use the negotiated grievance procedure.  These grievance procedures give employees the opportunity to get an objective review of individual or group complaints about working conditions or about employment decisions affecting them.  An employee may file a grievance in their own behalf or may be accompanied and advised by a representative of his or her own choosing.  

Matters Covered   

Employees may generally file grievances on any matter of concern or dissatisfaction within the agency’s control.  Exceptions to this usually include: 

· Decisions that can be appealed to the Merit Systems Protection Board (MSPB) or is subject to final administrative review by the Office of Personnel Management (OPM) or the Equal Employment Opportunity Commission (EEOC)

· Non-selection from a properly ranked and certified list or certificate of candidates for promotion

· Failure to receive a noncompetitive promotion 

· Termination of a temporary promotion

· The substance of an employee’s performance elements, standards, or work objectives

· Granting or not granting of a performance award, quality increase or honorary award
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· Warning notices 

· Any action taken under a voluntary, formal agreement entered into by an employee involving geographic relocation or return from an overseas assignment

· Unadopted suggestions 

· Probationary terminations

· Matters covered by a negotiated grievance procedure

· The classification of any position which does not result in the reduction in grade or pay of an employee

· Fraud, waste and abuse complaints appropriately filed with the agency or Department of Defense Inspector General

Administrative Grievance Procedure   

The Department of Defense established an administrative grievance system to provide an avenue for certain employees to have matters of personal concern or dissatisfaction relating to their employment reviewed.  The DOD Administrative Grievance System  (AGS) provides a framework that delegates maximum authority and responsibility to installation commanders to tailor local procedures to meet their unique needs.  The whole intent behind the procedures is to allow employees to present grievances to management and have those grievances considered expeditiously, fairly, and impartially.  

The DOD AGS contains an informal problem-solving step that can be tailored to local conditions and a formal administrative grievance procedure that contains mandatory processing provisions.  The use of alternative dispute resolution (ADR) approaches such as mediation, settlement conferences, peer review panels, or other ADR techniques is encouraged.  Supervisors should contact the Civilian Personnel Advisory Center (CPAC) for information on the locally developed grievance procedure. 

Negotiated Grievance Procedures 

Every negotiated agreement contains a negotiated grievance procedure.  This is the exclusive procedure for resolving bargaining unit employees’ grievances which fall within its coverage.  The union is the exclusive representative under this procedure.  

The negotiated grievance system is a full-scope procedure.  That is, it covers all matters falling within the definition that are not specifically excluded by the Statute.  For example, the negotiated grievance system cannot include grievances concerning retirement, life insurance or health insurance.  Management and the union can (through collective bargaining), exclude any additional subject from coverage of the negotiated 

procedure.  If the parties agree that a specific matter is to be excluded from the negotiated procedure, then these types of grievance would then have to be raised under the administrative grievance procedure or some other alternative system developed by the parties. 
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Employees filing grievances under the negotiated procedure can elect to have the union represent them or they can represent themselves.  They cannot hire their own representatives unless the union states that the private representative is acting for the union.  Even if the employee represents him or herself, the union must be invited to attend any grievance meetings as these are considered formal discussions.  The negotiated grievance procedure usually begins with the grievant or his or her representative presenting an informal grievance to the first-line supervisor.  If not resolved, the grievant can raise the matter up through the chain of command.  Each negotiated agreement details the administrative steps of the grievance process.  Once the final decision has been issued, the matter can be raised to final and binding arbitration by the union (an employee cannot raise a matter to arbitration).  

The goal of any grievance system is to resolve complaints as quickly as possible and at the lowest level.  Allowing grievances to fester has a negative impact not only on the grievant but with coworkers as well.  It is always best to resolve employee complaints informally without ever reaching the formal stages of the negotiated grievance procedure.  

A recent development concerning negotiated grievances is the advent of alternative dispute resolution (ADR) procedures.  Under an ADR program alternative means are introduced to resolve employee complaints before a grievance reaches the final stage.  The goal of ADR is to provide an informal, local method for amicable resolution of disputes at the lowest possible level without the need for invoking third party arbitration.  

Arbitration 

The Federal Service Labor-Management Relations Statute requires that all negotiated agreements contain a negotiated grievance procedure which includes provisions for binding arbitration.  It goes on to provide that all negotiated grievances not satisfactorily resolved shall be subject to binding arbitration which may be invoked by either the union or the agency, but not the employee.  

Arbitration is a proceeding in which a neutral third party (chosen by the participants to the grievance) hears both sides of the dispute, reviews evidence, and renders a final and binding decision.  An arbitration hearing is similar to a court proceeding but is less formal.  Its purpose is to enable the arbitrator to learn all the relevant facts of the case through interrogation of both sides.  Each party selects its own representative.  Management’s representative is usually the installation labor attorney and the union’s representative is often the local union president, a national union official or a privately hired attorney.  

Arbitration should not be taken lightly and should only be sought when all other methods for resolving a dispute have failed.  Besides being costly (normally arbitrator’s fees are either split between management and the union or the loser pays all), both management and the union may lose all control of the outcome and the arbitrator’s award may ultimately be unsatisfactory to both parties. 
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QUESTIONS AND ANSWERS 

Q:  What are grievable issues? 

A:   Any matter relating to employment, or concerning the affect or interpretations or claimed violation, misinterpretation or misapplication of any law, rule, or regulation affecting conditions of employment is grievable.  An employee may grieve any matter of concern regarding the employee-employer relationship except for those matters reserved to management. 

Q:  What are some specific situations that may be the basis for a grievance? 

A:    Some examples include – working relationships with supervisors; placement actions not in accordance with merit principles; formal discipline; physical environment in which the work is performed; interpretation and/or application of policies, regulations or directives.  

Q:   Who may submit a grievance? 

A:   Any employee or employee representative may present a grievance to appropriate management officials for prompt consideration and resolution. 

Q:  When may a grievance be submitted? 

A:   It must be submitted promptly and within any required time limits, depending on the grievance procedure used. 

Q:  If an employee submits a grievance, does it reflect unfavorably on him or her? 

A:   No.  The submission of a grievance is the right of an employee and is a valuable tool for resolving problems which can affect employee morale and productivity.  The filing of a grievance should not be construed as reflecting unfavorably on an employee’s performance or loyalty.  Employee’s have the right to submit grievances without fear of retaliation or harassment. 
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